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April 26, 1993

Mc. mn P. Bolovlnlki

Mr. Leonard M. Gelman

U.8. Department of Justice
Environmental Enforcement Section
P.0. Box 7611

Ben Mranklin Station

Washington, D.c. 20004

My. Bteven M. Siegel

Assistant Regional Counsel

U,8. Environmental Protection Agency
Reglion V _

77 West Jackson Boulevard

Chicago, IL 60604~3950

Re: 1.8, v. NL Industries, Inc,, et al
Gentlenman:

Your correspondence of April 9, 1993, and onr follow=up
phone conversation of April 19, 1993, have beeun a great
disappointment to the Defendants. Those comminivations have
raised serious questions about whether the Govermment’s offer to
raopen the record, ostensibly fox the purposs of conduoting a
substantial and cbjective reconsideration of the contested part
of the remedy, is sexrious. This, in turn, causesr us to doubt
vwhether the Government has sven the slightest interest im
resolving this case without the involvement of the Court. 1In
particular, we are concexned for the following reasons:

l. As more fully discussed below, the Governmeni‘s April 9,
1993, letter has grosaly mischaracteriszed Defandants’
osition set forth in our March 16, 1993, letter. 1In your
ter of February 19, 1993, the Covernment offered to
reapen the administrative record as an alternative to
Defendants’ request that the Court appoint im dent
experts to help resolve issues fundawmental to this case.
The reopening would enable the Government to reconsider the
contastad ion of the remedy on the basis of important
evidence, including a recent Governmsnt health study of
Granite City residents. In ouxr March 16, 1993, response to
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that offer, Defendants offsred reasonable conditions that
would promote ob:loctivi.:l in the reocord reopening procass
offered by the « We are aspacially concerned

the mischaracterisations of thess conditions because during
our telephone conversation with the Government on Apxil 19,
1993, the Goverument’s understanding of Defendanta’
proposals axi the reasons for them were crystal clear.

2. The Government’s ition concerning Defendants’ proposals
is inconsistent with any objective reexsmination and
reconsideration of the contested part of the remedy by the
Govarnment. f

3. Although the Covernment proposed a conference with
Defendants in its April 9 letter, the Government expressed
reluctance to go forward with a meeting, and initially
objected to the presence of Granite City representatives at
any such neeting duxring our April 19 telephone conversation.

Our March 16, 1983, letter reguested the Government not to
perfora any residential soil removal bacause it is unrelated to
any imminent hasard or threat and is the very issue to be
resconuidered as a part of the Governmsnt’s proposal to reopen the
record. We told you that proceeding with the disputed
residential soil removal is inconsistent with your offer, with
CERCLA, and, with your use of the Rapid Response Program. We did
not ebject to the removal of battery casing material, an
uncontested remedial activity. Indesd, Deferdants support a
cleamip of the battery ocasing meterial and are willing to
reinburse the Government for the costs of such removal, if the
Government goes forward with the work, to the extent such costs
are properly inocurred under CERCLA.

During our Monday conversation, it was clear that you
understood the distinction we made between battery case materials
and soil. Despite this, yeur lattay to the flourt partrayed oux
very limited condition -- that residential soils not be renoved
~= as an objection to the entire rapid responwe cleanup. During
our telephone conversation with you, you refused even to give us

notice of when this discretionary rasidential soll removal is to
take place.

2. HPA Dacision-Makers

Your April 39, 1993, letter states that we require removal of
ceartain EPA employees from the decision-making process once the
administrative record is reopened. We note that your response in
no way addresses our concern that these individuale have to date
been inflexibly coomitted to the contested remedy; it simply
gtates that the Ragional administzator will be making the
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decision. ' We only ask that additjonal technical input from new

sources be addad to the process, as contamplated in 41 U.s8.C. §

9604(1)(6). We never used the terms "replace” or "dismiss.” To
suggest to the contrary is again an attempt by the Government to
try and make our proposal appear to be other than what it is.

The Government‘s refusal to dismiwgs ite penalty claims also
demonstrates a lack of willingness to open the way for objective

.review of information submitted in the new comment pericd. As

you know, the PRPs :grud to perform all aspects of the remedy -
with the exception residantlial seoil remwoval below 1000 ppm.
As all parties have expressed to the Court, this is the lone
issue preventing a voluntary accord. BEPA cannot objectively
reviaw new evidence in an adminigtrative reconsideration at the
samo time it actively seeks penalties for Defendants’ failure to
abide by the very decision to be reconsidered. This leads us to
believe that the Government has no intantion of cbjectively
reconsidering the residential soil cleanup issua.

In order for the additional commeat psriod to be productive,
we should eliminate any incentive to resach a less than cbjective
result, Otherwise, it would be bsst to proceed with our proposal
and to form a technical commitiee of independent experts to
review that aspect of the roud! pcesently in dispute. These

experts would npot have any

sposition arising from the
existenoce of this litigation. po

When we proposed a motin! in Washington in response to your
suggestion of a conference call, you clearly indicated reluctance
to have such a meeting. You only aqreed to go forward after we
insisted that such a meeting was the only way to approach a
resolution of this mxtter seriocusly without the Couxt’s
intexveation. wWhen wa indicated that the City needed to be a
participant in such a maating, iou agul.n reaoted negatively,

s entitl Eeeauu

despite the fact that the City ed to participate
it is an Intervening Defendant in this case.

You agraad to the meeting on the condition that we first
provide you with a list of those areas we wish to discuss and the
exceptions that we have to your proposal. Wo believe vur March

Fs
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16, 1993, letter, lubiazuent,telephono conversations, and this
letter sufficiently delinsate our position.

' IS you are willing to meet with representatives of all af
the Defendants on April 29, 1993, as we nuggettod, if {on are
sexiocus in your desire to negotiate, apd it you have the
necessary authority in band, then we will meat with you on the
29th of April in Washington, D.C., or whersver slss you choose.
In the weantims, we request that no residential soll cleanup

oceed in the face of the objections of the representativas of

ranite City and ths PRPs, in light of your commitment to the
Court to proceed with reopening of the Record.

Very truly youre,
@
is F. Bonacorsi
Copy tos

The HEonorable Jawmes L. Foreman

Chief Judge

United Btates Dietrict Couxt for the
Bouthern District of Illinois

301 West Main 8Strest

Benson, Illinocis 62812

Mx. Mark C. Goldenbsrg

City of Granite City ,
Citx Attorney

2132 Pontoon Road

Granite City, Illinois 62040

AND

Me. Susan B. Bawon

Clty. of Granite City
Assistant City Attorney

2000 Bdison Avenue

Granite Clty, Illinecis 62040
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Revin Holewinski Steven M. Siegel
Leonard M. Gelman Aggistant Regional Counsel
U, 8. Department of Justice U.S. EPA, Region 5
Environmental Xnforoement Bection 230 8. Dearborn
P, O. Box 7611 (5CH-TUB-30)
Ben Franklin Station Chicago, IL 60604
Washington, DC 20044

RB: Vel ¥ I t al.
Gentlenen:

The City of Granite City was advised Friday morning during a
telephone conference betweon Susan Bacon and Joseph Naseslf that a
meeting will be held on Thursday, April 29 to discuss the
Government s proposal to reopan the Administrative Record and to
consider additional informationm in possibly revising the existing
residential soll cleanup plan.

It is our understanding that the City, as an intexvening
defendant, will rticipate in all negotiatione or conferences
relating to this litigation, and therefore the City is prepared to
attend this meeting on April 29. The City will willingly travel
to Washington D.C. in order to accommodate all participants.

In addition, the City would llke to use this meeting as an
opportunity to review the on%?in Rapid Responae cleanup with you.
We have several questions which have yet to be answered.

Please personally advise me or Susan Bacon as soon as final
arrangements far the April 29 meeting have been made so that the
City say make necessary travel arrangements.,

fincerely,

o Par o

Von Dee Cruse
Mayor

vDC/seb



